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%RWK =HQ DQG &LQFLQQDWL UHIHU WR WKH DOOHJHGO\ LQIULQJLQJ SKUDVH DV

³:($5$%/( /,*+7�´ :H VXVSHFW WKDW WKH\ FKRVH WR UHIHU WR WKH
SKUDVH ZLWKRXW WKH DUWLFOH ³7KH´ DQG XVLQJ DOO FDSLWDO OHWWHUV EHFDXVH
$63¶V FRPSODLQW UHIHUUHG WR WKH SKUDVH DV ³:($5$%/( /,*+7�´
%HFDXVH&LQFLQQDWL¶V REOLJDWLRQ WR GHIHQG LV GHWHUPLQHGE\ WKH DOOHJDWLRQV
LQ $63¶V FRPSODLQW UHJDUGLQJ LQIULQJHPHQW RI $63¶V SKUDVH� ZH DUH
FRQFHUQHG ZLWK KRZ WKH SKUDVH ZDV XVHG E\ $63 LQ LWV DGYHUWLVHPHQWV�
7KXV� ZH ZLOO PLPLF $63¶V DGYHUWLVHPHQWV ZKHQ ZH UHIHU WR WKH SKUDVH
DV ³7KH:HDUDEOH /LJKW´ WKURXJKRXW WKLV RSLQLRQ� +RZHYHU� ZKHQZH DUH
TXRWLQJ GLUHFWO\ IURP WKH FRPSODLQW RU RWKHU ILOLQJV LQ WKLV FDVH� ZH ZLOO
TXRWH WKH SKUDVH DV LW DSSHDUHG LQ WKH TXRWHG PDWHULDO�

�
%HFDXVH WKH GLVWULFW FRXUW JUDQWHG &LQFLQQDWL¶V PRWLRQ IRU VXPPDU\

MXGJPHQW RQ LQGHPQLILFDWLRQ DV WR WKH GLVSDUDJHPHQW DQG
PLVDSSURSULDWLRQ FODLPV DQG=HQQHYHU FURVV�DSSHDOHG IURP WKDW GHFLVLRQ�
WKH LVVXH RI LQGHPQLILFDWLRQ RQ WKH GLVSDUDJHPHQW DQG PLVDSSURSULDWLRQ
FODLPV LV QRW EHIRUH WKLV FRXUW� ,Q DGGLWLRQ� &LQFLQQDWL GRHV QRW PDNH WKH
IDOOEDFN DUJXPHQW RQ DSSHDO WKDW� VKRXOG WKLV FRXUW ILQG WKDW &LQFLQQDWL
KDV D GXW\ WR GHIHQG WKH VORJDQ FODLP� &LQFLQQDWL QRQHWKHOHVV KDV QR GXW\
WR LQGHPQLI\ ZLWK UHVSHFW WR WKDW FODLP� $OWKRXJK WKH GLVWULFW FRXUW¶V
GHFLVLRQ RQ LQGHPQLILFDWLRQ IRU WKH VORJDQ LQIULQJHPHQW FODLP PD\ KDYH
EHHQ D ELW SUHPDWXUH� ZH ZLOO QRW DGGUHVV WKLV PDWWHU EHFDXVH &LQFLQQDWL
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FKRVH QRW WR UDLVH WKLV LVVXH LQ LWV EULHIV� 6HH %X]LDVKYLOL Y� ,QPDQ� ���

)��G ���� ��� ��WK &LU� ����� �QRWLQJ WKDW DQ DUJXPHQW LV FRQVLGHUHG

ZDLYHG ZKHQ WKH SDUW\ IDLOV WR SUHVHQW LW LQ LWV DSSHOODWH EULHI��
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7KH GLVWULFW FRXUW GHVFULEHG WKH VLPLODULW\ RI WKH LVVXHV LQ $GYDQFH

:DWFK WR WKH LVVXHV SUHVHQWHG LQ WKLV FDVH�
,Q $GYDQFH :DWFK� DQ LQVXUHG SHQ PDQXIDFWXUHU VRXJKW GHIHQVH
DQG LQGHPQLILFDWLRQ IURP LWV JHQHUDO OLDELOLW\ LQVXUHU� 7UDYHOHUV�
IURP DQ XQGHUO\LQJ DFWLRQ IRU WUDGHPDUN LQIULQJHPHQW� XQIDLU
FRPSHWLWLRQ� DQG GLOXWLRQ� 7KH LQVXUHG¶V SROLF\ ZLWK 7UDYHOHUV
ZDV QHDUO\ LGHQWLFDO WR WKH 3ROLF\ LQ WKLV FDVH� SURYLGLQJ IRU
GHIHQVH DQG LQGHPQLILFDWLRQ IRU DGYHUWLVLQJ LQMXU\ IRU WKH VDPH
HQXPHUDWHG ³DGYHUWLVLQJ LQMXULHV´ >DOOHJHG KHUH@� � � � 7KH GLVWULFW
FRXUW� DIWHU UHYLHZLQJ 0LFKLJDQ ODZ FRQFHUQLQJ D OLDELOLW\
LQVXUHU¶V GXW\ WR GHIHQG� DV ZHOO DV 0LFKLJDQ ODZ RQ WKH
LQWHUSUHWDWLRQ RI LQVXUDQFH SROLFLHV� DJUHHG ZLWK WKH LQVXUHG¶V
DUJXPHQW WKDW ³PLVDSSURSULDWLRQ RI VW\OH RI GRLQJ EXVLQHVV´ ZDV
³EURDG HQRXJK WR HPEUDFH FODLPV WKDW WKH LQVXUHG FRSLHG D
GHVLJQ H[SOLFLWO\ SURWHFWHG E\ WUDGHPDUN�´ 7KH GLVWULFW FRXUW
WKHUHIRUH DZDUGHG VXPPDU\ MXGJPHQW LQ IDYRU RI WKH LQVXUHG�
� � � � ,Q UHMHFWLQJ WKH GLVWULFW FRXUW¶V EURDG LQWHUSUHWDWLRQ RI WKH

��+(#&�� �*+(&*,(� �%�.*,)*/��� ��� 5-$7� �0�� ������ +##<*�/� �
�#,$�&�(�&7� C-�/'#�(� ()�(� *(� )��� ��� �-(7� (�� �#%#��� �&
*��#'�*%7��#��*��()#�!	>��,(*������*�,*���(*E+�,�'"$�*�(��$+�
&#N-#+(#��,�+(+������((�&�#7�%##+��������;#'4#&�1���������#�
%*$#�� ��'�(*��� %�&� "�&(*�$� +-''�&7� C-�/'#�(� &#N-#+(*�/� �
�#,$�&�(*���()�(��*�,*���(*�)���4&#�,)#��*(+�,��(&�,(-�$��-(7
(���#%#����#���+�D#$$��+�+##<*�/�,�+(+������((�&�#7�%##+�%�&
�*�,*���(*E+� %�*$-&#� (�� �#%#��� ()#� -��#&$7*�/� �,(*��� �+
"&�;*�#�� *�� ()#� *�+-&��,#� "�$*,7�� ������;#'4#&� J�� �����
�*�,*���(*� %*$#�� �� ,&�++�'�(*��� %�&� +-''�&7� C-�/'#�(
+##<*�/� �� �#,$�&�(*��� ()�(� *(� )��� ��� �-(7� (�� �#%#��� �&
*��#'�*%7��#��%&�'�()#�,$�*'+�*��()#�!	>�+-*(�

8#%�&#�()#��*+(&*,(�,�-&(���#�E+�"&*'�&7��&/-'#�(�D�+�()�(
4#,�-+#�!	>E+��,(*���&�*+#�������;#&(*+*�/�*�C-&7�4�+#����
'*+�""&�"&*�(*��� �%� ��;#&(*+*�/� *�#�+� �&� +(7$#� �%� ��*�/
4-+*�#++���*�,*���(*�D�+��4$*/�(#��(���#%#���()#��,(*������
*��#'�*%7��#��%�&���7���'�/#+��D�&�#�����#���$+��&#$*#����
(D�� �()#&� *�C-&*#+� ,��(�*�#�� *�� ()#� !	>� ,�'"$�*�(�
�*+"�&�/#'#�(�����*�%&*�/#'#�(��%�+$�/�����+�C-+(*%*,�(*���%�&
&#N-*&*�/� �*�,*���(*� (�� "&�;*�#� �� �#%#�+#�� � �*�,*���(*
+-,,#++%-$$7� �&/-#�� ()�(� ()*+� ,�-&(E+� �#,*+*��� *�� 	�����
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WHUP ³PLVDSSURSULDWLRQ RI VW\OH RI GRLQJ EXVLQHVV�´ WKH >6L[WK
&LUFXLW@ QRWHG WKDW WKHUH H[LVWHG D ERG\ RI FDVH ODZ GHILQLQJ WKLV
WHUP DV D VHSDUDWH FDWHJRU\ RI DFWLRQDEOH FRQGXFW� WKHUHIRUH WKH
WHUP LQ 7UDYHOHUV¶ SROLF\ GLG QRW UHIHU WR D FDWHJRU\ RU JURXSLQJ
RI DFWLRQDEOH FRQGXFW ZKLFK LQFOXGHV WUDGHPDUN RU WUDGH GUHVV
LQIULQJHPHQW� ,Q DGGLWLRQ� WKH &RXUW IRXQG VLJQLILFDQW WKDW WKH
SROLF\ GHILQLWLRQ RI ³DGYHUWLVLQJ LQMXU\´ GLG QRW LQFOXGH DQ\
H[SUHVV UHIHUHQFH WR WUDGHPDUN LQIULQJHPHQW� %HFDXVH RI WKH
FRPPRQ UHFRJQLWLRQ RI WUDGHPDUN DQG WUDGH GUHVV LQIULQJHPHQW
DV GLVWLQFW FDWHJRULHV RI DFWLRQDEOH FRQGXFW� WKH &RXUW IRXQG WKDW
LI 7UDYHOHUV KDG LQWHQGHG WR SURYLGH FRYHUDJH IRU OLDELOLW\ XQGHU
WKHVH FODLPV LW ZRXOG KDYH UHIHUUHG WR WKHP E\ QDPH LQ WKH
SROLF\� DV LW GLG ZLWK ³LQIULQJHPHQW RI FRS\ULJKW� WLWOH RU VORJDQ�´

-�$� DW ������ �'LVW� &W� 2S�� �FLWDWLRQV DQG IRRWQRWH RPLWWHG��

+(7$#��%���*�/�4-+*�#++�,$�*'����)#��*+(&*,(�,�-&(��#(#&'*�#�
()�(��*�,*���(*E+� "�$*,7� �*�� ��(� ,�;#&� ()#� *�%&*�/#'#�(� �%
(&��#��&#++�����(&��#'�&<�,$�*'+�4#,�-+#�()#�)#�&(��%�!	>E+
�$$#/�(*���2� � ()�(� �#��'�&<#(#�� ���� ��;#&(*+#�� �� +*'*$�&
"&��-,(�D)*,)�*�%&*�/#�����!	>E+�(&��#'�&<+�����(&��#��&#++
2�D�+���(����@��;#&(*+*�/�*�C-&7A�4#,�-+#�*(��*����(��&*+#
"&#��'*���($7� %&�'� ��;#&(*+*�/� �,(*;*(*#+�� � ��D#;#&�� ()#
�*+(&*,(�,�-&(��#(#&'*�#��()�(�*(�,�-$����(�,��,$-�#�()�(�!	>E+
�$$#/�(*��+�D#&#���(�,�;#&#��-��#&�()#�*�%&*�/#'#�(��%�+$�/��
"�&(*����%��*�,*���(*E+�"�$*,7�����$$�D*�/�/#�#&�$�"&*�,*"$#+
�%�.*,)*/���$�D��()#�,�-&(�&#�+��#��()�(���7���-4(+��+�(��()#
"�$*,7E+�,�;#&�/#��&#�(��4#�&#+�$;#��*��%�;�&��%�()#�*�+-&#��

�)#��*+(&*,(�,�-&(�/&��(#���*�,*���(*E+�'�(*���%�&�+-''�&7
C-�/'#�(� *�� "�&(� ���� �#�*#�� *(� *�� "�&(�� � �*&+(�� ()#� ,�-&(
�#(#&'*�#��()�(�()#�-��#&$7*�/�$�D+-*(�D�+�,�;#&#��-��#&�()#
@��;#&(*+*�/�*�C-&7A�"&�;*+*���4#,�-+#�()#�@��;#&(*+*�/A����
@,�-+�(*��A� &#N-*&#'#�(+� D#&#� '#(�� � ��D#;#&�� ��$7� ()#
"�(#�(*�$�@*�%&*�/#'#�(��%�+$�/��A�,$�*'�/#�#&�(#�����-(7�(�
�#%#���4#,�-+#�	������������"&#,$-�#�����#%#�+#�-��#&�()#
@'*+�""&�"&*�(*��� �%� ��;#&(*+*�/� *�#�+� �&� +(7$#� �%� ��*�/
4-+*�#++A� ���� ()#� @�*+"�&�/#'#�(A� ,$�*'+�� � 	#,����� ()#
�*+(&*,(� ,�-&(� /&��(#�� �#�E+� "�&(*�$� +-''�&7� C-�/'#�(
'�(*��6��4#,�-+#���#��%�!	>E+�"�++*4$#�,$�*'+��/�*�+(��#�
D�+� 4�+#�� ��� *�%&*�/#'#�(� �%� +$�/��� ���� 4#,�-+#� �#�E+
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"�$*,7� D*()� �*�,*���(*� ,�;#&#�� *�%&*�/#'#�(� �%� +$�/��
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7KHGLVWULFW FRXUW LGHQWLILHG WKH IROORZLQJSUREOHPVZLWK FRQVLGHULQJ

³7KH :HDUDEOH /LJKW´ D VORJDQ�
$63 QHYHU UHIHUV WR :($5$%/( /,*+7 DV D VORJDQ� UDWKHU� LW
DOOHJHV WKDW LW RZQV D YDOXDEOH WUDGHPDUN IRU WKLV QDPH DQG WKDW
LW KDV DQ DSSOLFDWLRQ IRU LWV UHJLVWUDWLRQ SHQGLQJ� � � �

*�(#&"&#(#��*����$*/)(�'�+(�%�;�&�4$#�(��()#�*�+-&#����	�����
�������JJ�������(�1���?N-�(*�/����$������ �����)��!�.���
	��������������� JJ���G���� �M�� �0�?.*,)���(��!""���JJ�BB�

+����,�)�������"�) - ��

�)#�4&����N-#+(*���D#�'-+(����&#++�*+�D)#()#&�()#�!	>
,�'"$�*�(� @�&/-�4$7A� +(�(#�� ��7� ,$�*'� %�&� $*�4*$*(7� %�&� ��
��;#&(*+*�/�*�C-&7���+��#%*�#��*���*�,*���(*E+�*�+-&��,#�"�$*,7�
)���!����  ����G�����(�0�0���.�&#�+"#,*%*,�$$7��()*+��*+"-(#
&#N-*&#+� -+� (�� &#+�$;#� D)#()#&� ()#� �$$#/�(*��+� *�� !	>E+
,�'"$�*�(�()�(��#��-+#��()#�")&�+#�@�)#�G#�&�4$#��*/)(A�*�
*(+� ��;#&(*+#'#�(+� &#+-$(+� *�� �� ,$�*'� %�&� *�%&*�/#'#�(� �%
+$�/���,�;#&#��47�()#�*�+-&��,#�"�$*,7�+-,)�()�(��*�,*���(*
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,�;#&�/#� )�+� ()&##� &#N-*&#'#�(+�� � �*&+(�� ()#&#�'-+(� 4#� ��
��;#&(*+*�/��,(*;*(7�47�()#�*�+-&#����	#,�����()#�-��#&$7*�/
�,(*���'-+(�*'"$*,�(#���+"#,*%*,�@��;#&(*+*�/�*�C-&7A�,�;#&#�
47� ()#� "�$*,7�� � �)*&��� ()#&#�'-+(� 4#� �� ,�-+�$� &#$�(*��+)*"
4#(D##�� ()#� �$$#/#�� ��;#&(*+*�/� *�C-&7� ���� ()#� *�+-&#�E+
��;#&(*+*�/��,(*;*(7��� ����	)� �����(� ��������������������
.��������������LM1���G�����ML���M0�:�����?.*,)���(��!""�
�JJ0B� ?*�(#&"&#(*�/� *�#�(*,�$� �&� �#�&� *�#�(*,�$� "�$*,7
$��/-�/#B����)#��*+(&*,(�,�-&(��#(#&'*�#��()�(�*��()#�"&#+#�(
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-+#�� ()#� ")&�+#� @�)#� G#�&�4$#� �*/)(A� *�� �#�E+
��;#&(*+#'#�(+� "�++*4$7� &�*+#�� ��� *�%&*�/#'#�(� �%� +$�/��
,$�*'�� �!$()�-/)� ()#��*+(&*,(� ,�-&(� #F"&#++#��'��7���-4(+
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:($5$%/( /,*+7 VHHPV WR EH PRUH D GHVFULSWLYH� WKDQ D
SURPRWLRQDO� SKUDVH� )XUWKHU� LW DSSHDUV WR EH IDU OHVV
SURPRWLRQDO WKDQ WKH H[DPSOHV FLWHG E\ WKH FRXUW LQ +XJR %RVV
>)DVKLRQV� ,QF� Y� )HG� ,QV� &R�� ��� )��G ��� ��G &LU� �����@�
³-XVW 'R ,W´ DV D VORJDQ XVHG WR SURPRWH WKH KRXVH PDUN 1LNH
DQG ³'RQ¶W /HDYH +RPH:LWKRXW 8V´ DV D VORJDQ WR SURPRWH WKH
KRXVH PDUN ³$PHULFDQ ([SUHVV�´ � � � $QG� SHUKDSV PRVW
LPSRUWDQWO\� $63¶V FRPSODLQW GRHV QRW DOOHJH WKDW LW KDV
GHYHORSHGJRRGQDPHDQGJRRGZLOO LQ WKH:($5$%/(/,*+7
PDUN WR SURPRWH WKH 6$33+,5( PDUN� UDWKHU� LW DOOHJHV WKDW WKH
:($5$%/( /,*+7 PDUN LV XVHG WR GLUHFWO\ PDUNHW DQG VHOO
WKH /(' IODVKOLJKWV�

-�$� DW ������ �'LVW� &W� 2S���

@-��4$#�(��,��,$-�#�()�(�,�;#&�/#�-��#&�()#�>�$*,7�RD�+S���(
"�++*4$#�%�&�R�#�S����()*+�,$�*'�A��5�!���(������ �?�*+(���(�
�"�B���!+��#����(#+�*��*(+��""#$$�(#�4&*#%���*�,*���(*���#+���(
�*+"-(#�()�(�()#�,�-+�(*���������;#&(*+*�/�*�C-&7�#$#'#�(+��%
*(+� "�$*,7� �&#� '#(�� � !,,�&�*�/$7�� D#� $*'*(� �-&� &#;*#D� (�
D)#()#&� ()#� "�(#�(*�$� +$�/���*�%&*�/#'#�(� �$$#/�(*��+� *�
!	>E+�,�'"$�*�(�*�;�<#�,�;#&�/#�-��#&��*�,*���(*E+�"�$*,7�

�*�,*���(*E+�*�*(*�$��&/-'#�(�����""#�$�*+�()�(�()#��*+(&*,(
,�-&(E+�,��,$-+*���()�(�@�)#�G#�&�4$#��*/)(A�D�+���+$�/��
D�+� #&&��#�-+�� � 
�� +-""�&(�� �*�,*���(*� ,�''#�(+� ()�(� ()#
�*+(&*,(�,�-&(���(#��()�(�!	>E+�,�'"$�*�(��#;#&�&#%#&&#��(�
@�)#�G#�&�4$#��*/)(A��+���+$�/����4-(�&�()#&�,$�*'#��()�(�*(
D�+���;�$-�4$#�(&��#'�&<�*�������%�*(+#$%���.�&#�;#&��!	>E+
,�'"$�*�(�+(�(#+�()�(�*(�-+#+�()*+�")&�+#�(��'�&<#(�����+#$$�*(+
@	!>>�
��A�$*/)(+������#;#&�+(�(#+�()�(�@*(�"&�'�(#+�()#�+�$#
�%� ()�+#� $*/)(+� 47� ,&#�(*�/� �� +#"�&�(#� *'"&#++*��� %&�'� ()#
�,(-�$� ��'#��%� "&��-,(� *(+#$%�A� �!""#$$��(E+�8&�� �(� �L�� � 
�
�*�,*���(*E+�#+(*'�(*����@�)#�G#�&�4$#��*/)(A��""#�&+�(��4#
��()*�/� '�&#� ()��� ��� �$(#&��(*;#� ��'#� %�&� ���� $*/)(+�
�*�,*���(*�&#$*#+�)#�;*$7������	#,�����*&,-*(�,�+#�������,���
)����������������)�����������������������L�������M�1�?��
�*&������B��(��+-""�&(�*(+��$(#&��(*;#��&/-'#�(�%�&�%*��*�/���
�$$#/�(*��� �%� +$�/��� *�%&*�/#'#�(�� ������ ,���� ��(#�� ()�(
%#�#&�$�,�-&(+�)�;#��#%*�#��(&��#'�&<#��+$�/��+��+�@")&�+#+
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$ ³KRXVH PDUN´ LV D FRPSDQ\ QDPH RU LWV SURGXFW OLQH� +XJR %RVV�

��� )��G DW ��� Q���

�
$ ³SURGXFW PDUN´ VSHFLILFDOO\ UHIHUHQFHV D SDUWLFXODU SURGXFW� ,G�

�
:LWKRXW FLWLQJ DQ\ DXWKRULW\� &LQFLQQDWL DUJXHV WKDW VORJDQV FDQQRW

EH SURWHFWHG IURP LQIULQJHPHQW XQOHVV WKH\ DUH VXEMHFW WR WUDGHPDUN
UHJLVWUDWLRQ DQG SURWHFWLRQ� ,Q &LQFLQQDWL¶V RSLQLRQ� ³7KH :HDUDEOH
/LJKW´ FDQQRW EH VXEMHFW WR WUDGHPDUN UHJLVWUDWLRQ DQG SURWHFWLRQ EHFDXVH
��� LW IDLOV WR GLVWLQJXLVK $63¶V /(' OLJKWV IURP DQ\ RWKHU VLPLODUO\
PDQXIDFWXUHG OLJKW� ��� WKH SKUDVH LV PHUHO\ GHVFULSWLYH DQG KDV OLWWOH RU
QR SURPRWLRQDO HIIHFW �DV WKH GLVWULFW FRXUW QRWHG�� DQG ��� WKH SKUDVH ³7KH
:HDUDEOH /LJKW´ KDV QR GHPRQVWUDWHG VHFRQGDU\ PHDQLQJ�

,W LV FOHDU WKDW QRW DOO VORJDQV DUH WUDGHPDUNV� 6HH0LFUR6WUDWHJ\ ,QF�
Y� 0RWRUROD� ,QF�� ��� )��G ���� ��� ��WK &LU� ������ ,Q DGGLWLRQ�
&LQFLQQDWL¶V LQVXUDQFH SROLF\ DSSOLHV JHQHUDOO\ WR DOO VORJDQV� QRW MXVW
WKRVH WKDW DUH WUDGHPDUNHG� DQG SURYLGHV FRYHUDJH IRU ³LQIULQJHPHQW � � �
RI VORJDQ�´ 0RUHRYHU� HYHQ LI ZH ZHUH WR EHOLHYH WKDW D VORJDQ PXVW EH
D WUDGHPDUN WR UHFHLYH SURWHFWLRQ IURP LQIULQJHPHQW� ZH QRWH WKDW ³7KH
:HDUDEOH /LJKW´ KDV EHHQ UHFHQWO\ UHJLVWHUHG DV D WUDGHPDUN�

�
,QVWHDG� $63 DOOHJHG WKDW LW KDG D YDOXDEOH WUDGHPDUN LQ WKH QDPH

³7KH:HDUDEOH /LJKW´ DQG WKDW LWV WUDGHPDUN UHJLVWUDWLRQ DSSOLFDWLRQ ZDV
SHQGLQJ�

-+#��(��
��!������������������)�-+#�'�&<
�
��&�"&��-,(�'�&<�
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*�� ,��(&��*+(*�,(*��� (�� ()#� )�-+#� �&� "&��-,(� '�&<� *(+#$%�A
�����,������L��������(�M�1�� ��*�,*���(*�-+#+� ()*+�,�+#� (�
�&/-#�()�(�@�)#�G#�&�4$#��*/)(A�*+�()#�)�-+#��&�"&��-,(�'�&<
*(+#$%� &�()#&� ()��� �� (��$� (�� "&�'�(#� �&� ��;#&(*+#� ()#
%$�+)$*/)(+�
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��(�*''-�*H#��*�,*���(*�%&�'����-(7�(���#%#�����	#,�����()#
�#%*�*(*���$*%(#��%&�'������,��������,*(#��47��*�,*���(*�D�+
$*'*(#�� (�� (&��#'�&<#�� +$�/��+�� D)#&#�+� *�� �*�,*���(*E+
"�$*,7�()#�,�;#&�/#�#F(#��+�(��@*�%&*�/#'#�(��������%�+$�/���A
D*()�-(���7�&#N-*&#'#�(�()�(�*(�4#�(&��#'�&<#����5�!���(�M 
?��'"$��� !((�,)�� �B�� � �#�� �&/-#+�� ()#&#%�&#�� ()�(� ()#� ��$7
&#$#;��(�*++-#+�*��()#��#(#&'*��(*����%�+$�/���*�%&*�/#'#�(
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()#�+$�/��������?�B�D)#()#&�!	>��$$#/#��()�(��#�E+�-+#��%�()#
+$�/���*�%&*�/#�����!	>E+�&*/)(+����)*&����#���&/-#+�()�(�#;#�
*%� ()#� ����� ,���� �#%*�*(*��� %�&� (&��#'�&<#�� +$�/��+� *+
�""$*,�4$#�� ()#� ")&�+#� @�)#� G#�&�4$#� �*/)(A� '##(+� *(+
&#N-*&#'#�(+�

G#��/&##�D*()�()#��*+(&*,(�,�-&(E+����$7+*+������#(#&'*�#
()�(�+-''�&7�C-�/'#�(�%�&��#��*+��""&�"&*�(#�D*()�&#+"#,(�(�
�*�,*���(*E+� �-(7� (�� �#%#��� ��� !	>E+� "�(#�(*�$� +$�/��
*�%&*�/#'#�(� ,$�*'�� � �)#�.*,)*/��� ��-&(� �%� !""#�$+� )�+
+(�(#��()�(�@R�S��*�+-&#&�)�+����-(7�(���#%#�����#+"*(#�()#�&*#+
�%����'����%��++#&(#���/�*�+(���7�*�+-&#��D)*,)��&#���(�,�;#&#�
-��#&�()#�"�$*,7��*%�()#&#��&#���7�()#�&*#+��%�������%�()�(�%�$$
D*()*�� ()#� "�$*,7�A� � &����'������ M��� ��G���� �(� �0L
?N-�(�(*��� �'*((#�B� ?#'")�+*+� ���#�B�� � �)#� .*,)*/��
	-"&#'#���-&(�*�+(&-,(+�,�-&(+�*�(#&"&#(*�/�*(+�$�D+�(��@%�,-+
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*��()#�,�'"$�*�(���)���!����  ����G�����(�0�0���	*'*$�&$7�
	������������"&�;*�#+�()�(�@()#�(#&'*��$�/7�������-+#��47�()#
-��#&$7*�/�"$�*�(*%%�*��()#�,�'"$�*�(�*+���(��*+"�+*(*;#�A��JJ
����� �(� 0JJ� ?N-�(�(*��� �'*((#�B�� � ��()#&�� �+� D#� +(�(#�� *�
	�������������()#���$7�,��,#&��*+�D)#()#&�!	>E+�,�'"$�*�(
&�*+#��,)�&/#+�()�(�@�&/-�4$7�%�$$�D*()*��()#�$��/-�/#��%�()#
"�$*,7�A������?N-�(�(*����'*((#�B���.�&#�;#&��@R�S�7���-4(��+
(�� ()#� *�+-&#&E+� $*�4*$*(7� '-+(� 4#� &#+�$;#�� *�� %�;�&� �%� ()#
*�+-&#��A� � ���� ?N-�(�(*��� �'*((#�B�� � �)-+�� ()#� ,�'"$�*�(E+
%�*$-&#�(��&#%#&�(��@�)#�G#�&�4$#��*/)(A��+���+$�/�������*(+
%�*$-&#�(��*�,$-�#�*�%&*�/#'#�(��%�+$�/����+���+"#,*%*,�,$�*'
��#+���(��$$#;*�(#��*�,*���(*E+��-(7�(���#%#���
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$GGLWLRQDO DVVHUWLRQV LQ WKH $63 FRPSODLQW OHQG VXSSRUW WR WKH

H[LVWHQFH RI D VORJDQ LQIULQJHPHQW FODLP�
$63 DGYHUWLVHV� PDUNHWV DQG VHOOV KDQGKHOG /(' IODVKOLJKWV
WKURXJKRXW WKH 8QLWHG 6WDWHV XVLQJ WKH WUDGHPDUNV 6$33+,5(
DQG:($5$%/( /,*+7� � � � $63 KDV LQYHVWHG D FRQVLGHUDEOH
DPRXQW RI WLPH� PRQH\� DQG HIIRUW LQ SURPRWLQJ LWV IODVKOLJKWV
WKURXJKRXW WKH 8QLWHG 6WDWHV� LQFOXGLQJ LWV SURPRWLRQ RI WKH
6$33+,5( DQG :($5$%/( /,*+7 WUDGHPDUNV DQG WKH
GLVWLQFWLYH ORRN RI LWV KDQGKHOG /(' IODVKOLJKW� � � � $63¶V
H[WHQVLYH DQG H[FOXVLYH XVH RI LWV 6$33+,5(DQG:($5$%/(
/,*+7 WUDGHPDUNV RQ LWV JRRGV� DQG LQ DGYHUWLVLQJ WKHUHRI� KDV
UHVXOWHG LQ VXFK WUDGHPDUNV DQG WKH GLVWLQFWLYH ORRN RI WKH
IODVKOLJKWV WKHPVHOYHV EHFRPLQJZLGHO\ UHFRJQL]HGE\ WKH SXEOLF
DV LGHQWLI\LQJ WKH JRRGV RI$63 DQG GLVWLQJXLVKLQJ$63¶V JRRGV
IURP DOO RWKHU JRRGV� &RQVHTXHQWO\� $63 KDV EXLOW XS DQG
DFKLHYHG H[WHQVLYH JRRGZLOO LQ FRQMXQFWLRQ ZLWK WKH VDOH RI VDLG
JRRGV XQGHU LWV 6$33+,5(�:($5$%/( /,*+7 DQG SURGXFW
FRQILJXUDWLRQ WUDGHPDUNV�

-�$� DW ������ �$63 &RPSO� �� ��� ��� ����

5�!���(�� ��?!	>���'"$��Q�L B���
�����*(*����()#�,�'"$�*�(
�++#&(+� ()�(� �#�� @�""&�"&*�(R#�S� �� �� �� !	>E+�G�!�!8��
�
���� (&��#'�&<�A� ���� ()�(� ()#� @'�&<#(*�/� ���� +#$$*�/
)���)#$�� ���� %$�+)$*/)(+A� -+*�/� !	>E+� @G�!�!8��
�
���A�(&��#'�&<�)�+�&#+-$(#��*��@��;#&+#�#,���'*,�*'"�,(
���()#�4-+*�#++�����&#"-(�(*����%�!	>�A

�
��5�!���(���0��� �

?!	>���'"$��QQ��M��L B����&##��%&�'�()#�"&#,*+#�$��/-�/#��%
()#��$$#/�(*��+��D#�$��<�(��()#�-��#&$7*�/�,�'"$�*�(E+�4�+*+
%�&�&#,�;#&7�


�� �#(#&'*�*�/�D)#()#&� �#�E+� �$$#/#�� -+#� �%� ()#� ")&�+#
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-+#� �()#&� '#()��+� (�� �*+,#&�� ()#� (#&'E+� '#��*�/�� �  ��
	�������������JJ�������(�1���?��;�,�(*�/���&#+�&(�(��@��
#+(�4$*+)#���*,(*���&7�'#��*�/��&���'#��*�/��#&*;#��%&�'



���������� �������������������������

���������������
�������

�0

��
2WKHU GHILQLWLRQV IRU VORJDQ LQFOXGH� ��� ³$ EULHI DWWHQWLRQ�JHWWLQJ

SKUDVH XVHG LQ DGYHUWLVLQJ RU SURPRWLRQ�´ 3DOPHU Y� 7UXFN ,QV� ([FK�� ��
&DO� �WK ����� ���� ������ �HPSKDVLV RPLWWHG�� DQG ��� ³>$@ SKUDVH XVHG
UHSHDWHGO\� DV LQ SURPRWLRQ�´ ,G� �HPSKDVLV RPLWWHG�� 7KH GLVWULFW FRXUW
XVHG WKH OHJDO GHILQLWLRQ RI WUDGHPDUNHG VORJDQV IRXQG LQ +XJR %RVV�
³SKUDVHV XVHG WR SURPRWH RU DGYHUWLVH D KRXVH PDUN RU SURGXFW PDUN� LQ
FRQWUDGLVWLQFWLRQ WR WKH KRXVH RU SURGXFW PDUN LWVHOI�´ +XJR %RVV� ���
)��G DW �������

��
&LQFLQQDWL SRLQWV RXW WKDW WKH GLVWULFW FRXUW XVHG =HQ¶V

DGYHUWLVHPHQWV ZKHQ LW VRXJKW WR GHWHUPLQH ZKHWKHU WKH SKUDVH ³7KH
:HDUDEOH /LJKW´ ZDV D VORJDQ� DQG WKDW WKRVH DGYHUWLVHPHQWV DUH ³WRWDOO\
LUUHOHYDQW´ WR $63¶V FODLP WKDW LW LV D VORJDQ� $SSHOODQW¶V %U� DW ������
+RZHYHU� WKH SDUWLHV DSSHDU WR GLVSXWH ZKHWKHU WKH GLVWULFW FRXUW UHOLHG RQ
WKH LQFRUUHFW DGYHUWLVHPHQWV� &RPSDUH $SSHOODQW¶V %U� DW ����� �³7KH
'LVWULFW &RXUW XQGHQLDEO\ UHOLHG RQ WKH ZURQJ DGYHUWLVHPHQWV IRU LWV
RSLQLRQ� � � � )XUWKHUPRUH� LW IDLOHG FRPSOHWHO\ WR GLVFXVV DQ\

,�+#�$�DAB9���������������,������L��������(�M�0�?@R�S;#�
D)#&#���,��(&�,(���#+���(��#%*�#���"�&(*,-$�&�������(#&'����4��7
�%�+(�(#�$�D��&����#+(�4$*+)#��,-+(�'�R'�7S�%*$$RS�*��()#�/�"+
$#%(�47�()#��&�%(#&+�AB���	$�/���*+��#%*�#��*��()#��*,(*���&7��+
�� @�*+(*�,(*;#� ,&7�� ")&�+#�� �&� '�((�� �%� ��7� "�&(7�� /&�-"�
'��-%�,(-&#&�� �&� "#&+��9� ,�(,)D�&�� �&� ,�(,)� ")&�+#�A
&����!�������4��'����������������%��1���?���#����JJ�B�
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(&��#'�&<�A��.���� ������%��������.���������������� L�����
��L�� � �� ? ()� �*&�� ����B�� � �)-+�� 4#,�-+#� +$�/��� *+� #�+*$7
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DGYHUWLVHPHQW RU RWKHUPDWHULDO DWWULEXWDEOH WR$63�´��ZLWK$SSHOOHHV¶%U�

DW �� �QRWLQJ WKDW WKH $63 FRPSODLQW FRQWDLQHG WKLV DGYHUWLVHPHQW ��

$SSHOOHHV LQGLFDWH WKDW VDPSOH DGYHUWLVHPHQWV IURP ERWK $63 DQG =HQ

ZHUH DWWDFKHG WR $63¶V FRPSODLQW� $SSHOOHHV¶ %U� DW ��� ,W LV XQFOHDU

IURP WKH GLVWULFW FRXUW RSLQLRQ DQG WKH MRLQW DSSHQGL[ ZKDW DUH WKH SUHFLVH

DGYHUWLVHPHQWV UHOLHG RQ E\ WKH GLVWULFW FRXUW�
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$ GXW\ WR GHIHQG RQ RQH FODLP FUHDWHV D GXW\ WR GHIHQG DV WR DOO

FODLPV� $GYDQFH :DWFK� �� )��G DW ���� 7KHUHIRUH� ZH GR QRW QHHG WR

FRQVLGHU ZKHWKHU $63¶V RWKHU FODLPV ZRXOG LQGHSHQGHQWO\ WULJJHU D GXW\

WR GHIHQG�
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